UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

JENNI FER MORAN,

Plaintiff

V. : C.A. No. 96-214L
GTECH CORPORATI ON, :

Def endant

VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

This suit arises out of plaintiff Jennifer Mdran's ("Mran")
al | egati ons of gender and pregnancy discrimnation agai nst her
former enployer. The matter is presently before the Court on a
noti on by defendant GIECH Corporation ("GIECH') to dismss
certain counts of Moran's nmulti-count conplaint. Specifically,
GTECH seeks dismissal of the clains brought pursuant to the Rhode
| sl and Parental and Family Medical Leave Act (Count 11)," the
Rhode Island Civil R ghts Act of 1990 (Count V-A),? and 42 U.S.C.
88 1985(3) and 1986 (Counts VI-A and VI1).® For the reasons that

follow, the notion is granted in part and denied in part.*

'R'I. Gen. Laws 8§ 28-48-1 to -10.
R'I. Gen. Laws 8§ 42-112-1 to -2.

*The conplaint labels two different clains as Count V; there
are also two clains |abeled as Count VI. In order to maintain
sonme sense of clarity, the Court will refer to the second of each
pair (the clains under review here) as Counts V-A and VI-A

‘aiginally, GIECH al so sought disnissal of a claimbased on
t he Rhode Island Fair Enploynent Practices Act, R 1. Gen. Laws 88§
28-5-1to -42 (Count V), as well as plaintiff's claimfor



Backgr ound
For the purposes of deciding this Rule 12(b)(6) notion to
dism ss, the Court nust treat the factual allegations in the

conplaint as true. See lacanpo v. Hasbro, Inc., 929 F. Supp.

562, 568 (D.R 1. 1996). Read in this light, the facts essenti al
to the resolution of this notion are as foll ows:

Jenni fer Moran was hired by GITECH as a Product Marketing
Anal yst in Novenber 1992. In March 1993, Mran was inforned that
Janice A son ("Ason"), a nenber of GIECH s Marketing- Research
Department, had been assigned as her i mredi ate supervi sor.
Sonmetime in April or May, plaintiff informed O son that she was
pregnant, and that she would be taking maternity | eave at the end
of the year. Plaintiff conveyed the sanme information to Ellen
Donahue ("Donahue"), who held a nore senior position in the
department and was apparently O son's i mredi ate supervi sor.

Moran all eges that fromthis tinme forward, her supervisors
di scri m nated agai nst her on account of her sex, pregnancy, and
desire to take maternity | eave. The conplaint details how
plaintiff's supervisors set out on a course to prevent her from
devel oping the skills needed to produce a satisfactory work
product, so that GIECH woul d have reason to term nate her soon
after she returned frommaternity |eave. |In particular, Donahue
instructed A son not to give plaintiff any training or work in

the field of market research, even though such assignnents were

enotional distress under state common |aw (Count VIII). GIECH
has since withdrawn its notion as to Count |V, and Mran has
voluntarily agreed not to pursue Count VIII.
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cont enpl at ed when Moran was shifted to O son's supervision. Wen
Donahue | ater authorized O son to assign market research projects
to plaintiff, Donahue was aware that plaintiff had not been given
any training in the field, and thus knew that Mran would not be
able to conplete these projects in a satisfactory manner.

The stage was set for the plaintiff's ultimate term nation
just before she went out on | eave, when she was first inforned
t hat her position would change upon her return. Plaintiff would
report to a new supervisor, the Director of Strategic Planning,
who had not yet been hired. Although the new position would
involve different duties and responsibilities, Donahue told
plaintiff that she considered Mdran qualified to performthe new
j ob. Donahue al so assured plaintiff that she did not have to
worry about | osing her job at GIECH, as her position at the
conpany was secure. Wth this understanding, Mran went out on
maternity |l eave in md-Novenber 1993.

Plaintiff returned fromnmaternity | eave in February 1994,
and was assigned to a new supervisor, T.P. Law ("Law'). Moran
tried to neet with her new supervisor on several occasions, but
was unable to do so throughout the first two nonths in her new
position. During this period, Mran was given very little
substantive work, and received no gui dance or feedback from Law
or any other supervisory personnel, including her prior
supervisors. Wen Mran was finally able to neet with Law in
April, she was told that her skills did not match the position

she was currently hol ding, and that she would need to find



anot her position at GTECH within one nonth. Plaintiff was
term nated shortly thereafter, effective May 27, 1994.

Wiile the facts of this case seemto revolve around Moran's
pregnancy and maternity | eave, she contends that a general sense
of gender-based discrimnation contributed to her term nation as
well. Plaintiff clains that for the period in question, the only
ot her person term nated fromthe Marketing Departnent was a wonan
-- under similar post-maternity |eave circumstances.”®> Moreover,
plaintiff notes that the two positions |eft vacant by these
termnations were filled by nen, and that the Mrketing
Department has hired a nunber of new enpl oyees since her firing,
all of whomare nale. Based on these facts, plaintiff maintains
that she was term nated from GTECH not only in retaliation for
her desire to take maternity | eave, but on account of her gender
as wel | .

On Cctober 18, 1994, Mrran filed enpl oynent discrimnation
charges agai nst GITECH with the Equal Enpl oynent Cpportunity
Comm ssi on and the Rhode Island Comm ssion for Hunman Ri ghts.
Plaintiff received right to sue notices fromboth agencies in due
course,® and filed the present action on April 16, 1996. Counts

| though IV of the conplaint allege discrimnation on account of

°This termination is the subject of another lawsuit in this
district, which contains allegations simlar to those in the
present action. See MacN der v. GIECH Corp., C. A No. 96-215B
(D.RI. filed April 16, 1996).

®The EECC issued plaintiff's right to sue notice on January
17, 1996, and the State Human Ri ghts Conmm ssion issued its notice
on March 20, 1996.



pregnancy and childbirth, in violation of the Fam |y and Medi cal
Leave Act, 29 U.S.C. 88 2601-2654; the Rhode I|Island Parental and
Fam |y Medical Leave Act, R 1. Gen. Laws 88 28-48-1 to -10; the
Pregnancy Discrimnation Act, 42 U S.C. § 2000e(k); and the Rhode
| sl and Fair Enploynment Practices Act, R1. Gen. Laws 88 28-5-1to
-42. Counts V and VI allege sex-based discrimnation under Title
VIl of the Gvil Rights Act of 1964, as anended by the G vil
Ri ght Act of 1991, 42 U . S. C. 88 2000e to 2000e-17; and the Rhode
| sl and Fair Enploynment Practices Act, supra. Counts V-Ato VII
mai ntai n that GTECH s conduct deprived plaintiff of her civil
rights in violation of the Rhode Island Cvil Ri ghts Act of 1990,
R 1. Gen. Laws 88 42-112-1 to -2; and the "Ku Klux Klan Act," 42
U S.C. 88 1985(3) and 1986. Finally, Count VIII purports to
allege a claimfor infliction of enotional distress under state
common | aw.

The Court is now asked to resolve GIECH s notion to dism ss
four counts of the conplaint: Myran's clains under the Rhode
| sl and Parental and Fam |y Medical Leave Act (Count 11), the
Rhode Island Cvil Rights Act of 1990 (Count V-A), and 42 U S.C
88 1985(3) and 1986 (Counts VI-A and VII). After hearing the
argunments of counsel, the Court took the matter under advisenent.

The nmotion is now in order for decision.

1. Standard for Decision



In ruling on a notion to dismss, the Court construes the
conplaint in the light nost favorable to plaintiff, taking al
wel | - pl eaded al l egations as true and giving plaintiff the benefit

of all reasonable inferences. See Neqgron-Gztanbi de v.

Her nandez- Torres, 35 F.3d 25, 27 (1st Gr. 1994), cert. denied,

115 S. Ct. 1098 (1995). Dismssal under Rule 12(b)(6) is
appropriate only if "it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich would

entitle himto relief.” Conley v. G bson, 355 U S. 41, 45-46

(1957); see also 5A Charles Wight & Arthur MIler, Federal
Practice and Procedure § 1357 (2d ed. 1990).
I11. Discussion
A Rhode Island Parental and Fam |y Medi cal Leave Act
The Rhode Island Parental and Fam |y Medical Leave Act
("Leave Act") provides enployees with a statutory right to take
| eave from enpl oynent for reasons of childbirth, adoption, or to
care for a famly menber stricken with a serious illness. R
Gen. Laws 8§ 28-48-3(a) sets forth sone of the protections
rel evant to the present case:
Every enpl oyee who exercises his or her right to parental
| eave or famly | eave under this chapter shall, upon the
expiration of that |eave, be entitled to be restored by the
enpl oyer to the position held by the enpl oyee when the | eave
commenced, or to a position with equivalent seniority,
status, enploynent benefits, pay, and other terns and
conditions of enploynment, including fringe benefits and
service credits that the enployee had been entitled to at
t he conmencenent of | eave.
Al so of relevance is 8 28-48-5, which prohibits an enployer from

interfering with, punishing, or retaliating against an enpl oyee



who desires to exercise his or her right to take parental or
famly |eave.’

Taking the allegations in the conplaint as true, plaintiff
has arguably pleaded a violation of the Leave Act: the conpl aint
recounts a detail ed sequence of events by which GIECH gave
plaintiff inferior work assignnents, failed to place her in a
conpar abl e position after leave, and ultimately fired plaintiff
for exercising her statutorily protected right to parental |eave.
For the purposes of this notion, GIECH does not contest the
substance of the allegations. However, GIECH submts that the
remedi es sought by plaintiff are not avail able under the statute.
It is to this question that the Court now turns.

Section 28-48-6 establishes that enployees can file a civil
action to redress violations of the Leave Act, and sets forth the
renmedi es avail able in such an action:

A civil action may be brought in the superior court by an

enpl oyee ... against any enployer to enforce the provisions

of this title .... The court may enjoin any act or practice
that violates or may violate any provision of this chapter,
and may order such other equitable relief as is necessary

and appropriate to redress the violation or to enforce any
provi sion of this chapter.

‘Section 28-48-5 provides:

(a) It shall be unlawful for any enployer to interfere
with, restrain, or deny the exercise of or the attenpt to
exercise any right provided by this chapter.

(b) 1t shall be unlawful for any enployer to discharge,
fine, suspend, expel, discipline, or in any other manner
di scri m nate agai nst any enpl oyee for exercising any right
provi ded by this chapter.

(c) It shall be unlawful for any enployer to discharge,
fine, suspend, expel, discipline, or in any other manner
di scri m nate agai nst any enpl oyee for opposing any practice
made unlawful by this title.
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After an exhaustive and well-reasoned review of the | egislative
hi story and | anguage of the statute, Judge Lisi of this District
reached the conclusion that the applicable provisions of the
statute, read together, clearly established that nonetary danmages
are not avail able to an enpl oyee pursuing an action under § 28-

48-6. See Reid v. Citizens Sav. Bank/Ctizens Trust Co., 887 F

Supp. 43, 46-48 (D.R I. 1995). Judge Lisi determ ned that an
enpl oyee's primary right under 8 28-48-3(a) is to be restored to
the pre-|leave or conparable position, and al so noted that unlike
its federal counterpart, the state Leave Act does not expressly
provi de for an award of "danages" to an aggrieved enpl oyee.
Conpare 29 U S.C. 8§ 2617. Thus, she held that only equitable
relief -- targeted at returning the enpl oyee to the status quo
ante -- was available to a plaintiff seeking to redress a
violation of the Leave Act. See Reid, 887 F. Supp. at 47-48.°
This Court finds Judge Lisi's reasoning persuasive, and
agrees that the only relief available under the statute is
equitable relief, aimed at restoring the enployee to his or her
rightful place -- where he or she would have been were it not for
the unl awful discrimnation. O course, this is not to say that
the only relief available is an injunction ordering an enpl oyee

reinstated to a prior job position or title. As Judge Lisi

8Judge Lisi also found that the civil penalties provision of
the statute, § 28-48-8, did not authorize an award of nonetary
damages to a plaintiff, as any such penalties were to be paid
directly to the governnment, not to the aggrieved enpl oyee. See
Reid, 887 F. Supp. at 48.



not ed, and the | anguage of the statute makes clear, both
injunctive and equitable relief are available. See id. at 47.°
There may be other, non-injunctive fornms of restorative or "nake-
whol e" relief (i.e., back pay) that could qualify as "such other
equitable relief as is necessary and appropriate to redress the
vi ol ation," depending on the facts of the particul ar case.

As a policy matter, the availability of equitable remedies
beyond an injunction mght be necessary to make the statutorily
created rights and prohibitions neaningful. For instance, if
only reinstatenent relief were available, sonme violations of the
statute essentially could go unpuni shed or unrenedi ed. Consider
the position of an enployee who is penalized for taking | eave:
if the only renedy is a reinstatenent order, wthout other
equitable relief, in the eyes of the enployee the tinme | apse
bet ween t he adverse personnel action and any court ordered
rei nstatenent (perhaps nonths or years) would have the sane
effect as a suspension wthout pay -- thus serving the enployer's
prohi bi ted purpose of punishing the enployee for taking |eave. '
Thi s anonmal ous result would fall well short of returning the
enpl oyee to the status quo ante, and cannot have been within the

| egislative intent in enacting parental and famly | eave

°Any ot her hol di ng woul d render meaningl ess the | anguage in
§ 28-48-6 authorizing the Court to "order such other equitable
relief as is necessary and appropriate.”

“The fact that the enployer could face civil penalties
under 8 28-48-8, payable to the governnment, m ght deter an
enpl oyer to sone extent. Even so, the effect is still a
suspensi on wi thout pay as far as the enpl oyee is concerned.
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protections for enployees. Conpare A bemarle Paper Co. v. Moody,

422 U. S. 405, 417-18 (1975) (injunctive renmedy, w thout back pay,
is often inadequate to make Title VII plaintiffs whole).

Mor eover, in sone cases reinstatenent may not be a viable
option for an aggrieved enployee. By their very nature, w ongful
term nations, whether |eave-related or otherw se, can often
create contentious rel ationships between the enpl oyee and the
enpl oyer, supervisors, and other personnel. Cearly, the
difficulty of returning to such a hostile work environnent m ght
render reinstatenent inpracticable, if not inpossible. See

Selgas v. Anerican Airlines, Inc., 104 F.3d 9, 12 (1st Gr. 1997)

(recogni zing that reinstatenent may not be feasible in all cases
of enploynment discrimnation). Therefore, in order for the
rights and protections established by the Leave Act to retain
sone utility, the equitable relief nmade avail able under § 28-48-6
must enconpass sonet hing nore than an injunction. ™

Accordingly, to the extent GIECH bases its argunent for
dismssal of this claimon the fact that plaintiff does not seek
reinstatenent, that contention is unavailing. A fair reading of

t he conpl ai nt suggests that plaintiff does seek the type of

“The Court notes that the Rhode Island |egislature has, on
occasion, explicitly included "back pay" anmong the renedi es nade
available to a plaintiff. See R 1. Gen. Laws § 28-5-24 (back pay
remedy under Fair Enploynment Practices Act); R I. Gen. Laws 8§ 28-
50-5 (renedi es under Wi stleblowers Act). Al though no such
reference can be found in the Leave Act, the Court believes that

t he proper reading of the renedial provision -- in order to give
effect to the purpose of the statute -- is to include back pay in
the category of "such other equitable relief ... necessary and

appropriate to redress the violation."
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equitable, restorative relief made avail abl e under the statute.
Wil e a specific request for "back pay" or "unpaid wages" does
not appear in plaintiff's prayer for relief, her request that
GTECH "make Plaintiff whole" is sufficient to signify a claimfor
such restorative relief. Thus, the Court will allowplaintiff to
pursue her clai magai nst GTECH under the Leave Act.

The parties have al so raised the question of whether front
pay can be considered an equitable remedy under the Leave Act.
Wil e the issue has not been decided in the context of this
statute, the First GCrcuit has determ ned that front pay can be

an equitable remedy for purposes of Title VII. See Lussier V.

Runyon, 50 F.3d 1103, 1007-08 (1st Cir.), cert. denied, 116 S. C

69 (1995). 1In so holding, the Court "acknow edg[ed] that front
pay, within the enploynent discrimnation universe, is generally
equitable in nature,” id. at 1108, and further noted that "the
basic function of a front pay award is to nake victinms of

di scrimnation whole." 1d. at 1112 n.10. As a result, the Court
concluded that front pay was an avail abl e equitabl e renmedy under
Title VII, where other equitable renedies -- i.e., reinstatenent
and back pay -- were either unavail able or insufficient to make a

plaintiff whole.” See id. at 1107-08; see also WIldman v.

“As the First Circuit has since noted, front pay is a
limted renmedy, avail able only where back pay does not fully
redress the violation and reinstatenment is inpossible or
i npracticable. See Scarfo v. Cabletron Sys., Inc., 54 F.3d 931,
954-55 (1st Cir. 1995). |In these instances, front pay
conpensates the victimof discrimnation fromthe concl usi on of
trial through the point at which the enpl oyee has an opportunity
to return as nearly as possible to the econom c situation he or
she woul d have enjoyed but for the discrimnation. See Selgas v.

11



Lerner Stores Corp., 771 F.2d 605, 614-16 (1st Cir. 1985) (front

pay is an equitabl e renmedy under anal ogous relief provision of
the Age Discrimnation in Enploynent Act, 29 U S.C. 8 626(b)).

While the First Gircuit's discussion of the relief available
under Title VII does not bind this Court in its interpretation of
the state statute at issue here, it is certainly instructive,
especially since Rhode Island courts generally | ook to federal
Title VII decisions for gui dance when considering clains brought
under parallel state enploynent discrimnation | aws. See

Narr agansett Elec. Co. v. Rhode Island Commin for Hunan Ri ghts,

374 A 2d 1022, 1023 (R 1. 1977). Additionally, the nake-whol e
function of a front pay award is entirely consistent with the
Leave Act's purpose of restoring an enployee to his or her
rightful place. 1In short, there appears to be nothing in the
text or purpose of the statute to prevent a court from awarding
front pay as a conponent of the equitable relief authorized by §
28-48-6, when doing so would be necessary to fully effectuate the
make- whol e purpose of the statute.

However, at this juncture it would be premature for the
Court to determ ne conclusively whether front pay is an avail able
remedy under the Leave Act. As of yet, it is unclear whether
such a ruling will be necessary to the outconme of this case, as
ultimately front pay mght not be needed to nmake this plaintiff
whole. "It follows a fortiori fromthe equitable nature of the

remedy that . . . . trial courts [are afforded] wide latitude to

Anerican Airlines, Inc., 104 F.3d 9, 12-13 (1st Cr. 1997).
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award or withhold front pay according to established principles
of equity and the idiocratic circunstances of each case.”

Lussier, 50 F.3d at 1108. Until the facts are fully devel oped at

trial, the Court will not be in a position to determ ne whet her
an award of front pay -- considered in |light of any other
equitable relief that may be appropriate -- will be a swatch of

the renedial fabric this Court nust tailor to restore plaintiff
to her rightful place. For this reason, the Court will reserve
j udgnment on the question of whether front pay is an avail able
equi tabl e remedy under § 28-48-6 until that issue is squarely
presented for decision.*
B. Rhode Island Gvil R ghts Act of 1990

Plaintiff has al so brought a claimpursuant to the Rhode
Island GCivil Rights Act of 1990 ("Civil R ghts Act"), alleging
that GIECH s conduct deprived her of certain rights protected by
the statute. R 1. Gen. Laws 8§ 42-112-1 enunerates and defi nes
the rights to which all Rhode Island citizens are entitled:

(a) Al persons within the state, regardl ess of race,
color, religion, sex, handicap, age, or country of ancestral

origin, shall have, except as is otherw se provided or
permtted by law, the sanme rights to make and enforce

contracts, to inherit, purchase, to |ease, sell, hold, and
convey real and personal property, to sue, be parties, give
evidence, and to the full and equal benefit of all |aws and

proceedi ngs for the security of persons and property, and
shal |l be subject to |ike punishnment, pains, penalties,
taxes, licenses, and exactions of every kind, and to no
ot her.

(b) For purposes of this section, the right to "make and
enforce contracts, to inherit, purchase, to | ease, sell,

At that tine, the Court might find it appropriate to
certify a question to the Rhode Island Suprene Court concerning
the availability of front pay as a renedy under § 28-48-6.
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hol d, and convey real and personal property"” shall include
t he maki ng, performance, nodification and term nation of
contracts and rights concerning real or personal property,
and the enjoynent of all benefits, terns, and conditions of
the contractual and other rel ationshi ps.

(c) Nothing contained herein shall be construed to affect
chapter 14.1 of title 37, chapter 5.1 of title 28 or any
ot her renedi al prograns designed to address past soci etal
di scrim nati on.

The renedi es available to an aggrieved party are set forth in §
42-112-2:

A person whose rights under the provision of 8§ 42-112-1 have

been vi ol ated may conmence a civil action for injunctive

relief and other appropriate equitable relief, and for the
award of conpensatory and exenpl ary damages. An aggrieved
person who prevails in an action authorized by this section,
in addition to other damages, shall be entitled to an award
of the costs of the litigation and reasonabl e attorneys’
fees in an anbunt to be fixed by the court.

As with plaintiff's clai munder the Leave Act, GIECH does
not for the purposes of this notion contest the substance of
Moran's clai munder the Cvil R ghts Act. |Instead, GIECH
contends that this claimis not a proper subject for the Court's
suppl emental jurisdiction, because the state courts have not yet
had an adequate opportunity to interpret the statute or to
delineate the contours of a cause of action under § 42-112-2. "
Essentially, GIECH asks this Court to exercise its discretion

under 28 U. S.C. 8§ 1367(c)(1) to decline to assert suppl enental

“Specifically, GIECH suggests six questions |eft unanswered
by the state courts that would need to be resolved before a G vil
Rights Act claimcould be tried: what are the elenents of a
prima facie case; what is the burden of proof; who bears this
burden of proof, and does the burden shift; whether and how nust
discrimnatory intent be proven; what defenses are avail able; and
what is the nature of the conpensatory damages avail abl e.
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jurisdiction over a claimwhich "raises a novel or conplex issue
of State law "

The Court finds GIECH s argunent unconvincing, as there is
sufficient guidance fromthe state courts concerning how a cause
of action under the Cvil R ghts Act should be structured. 1In

Ward v. City of Pawtucket Police Dep't, 639 A 2d 1379 (R I.

1994), the Rhode Island Suprenme Court recogni zed that the G vil
Ri ghts Act was enacted as a direct response to the United States

Suprene Court's decision in Patterson v. MlLean Credit Union, 491

U S 164 (1989). See Ward, 639 A 2d at 1381. |In Patterson, the
Court narrowy interpreted the protections afforded by the
federal Cvil R ghts Act of 1866, 42 U S.C. 8§ 1981, concl uding
that 8 1981 provided protection against racial discrimnation in
contract formation only, and not against discrimnation in other
contexts. Patterson, 491 U.S. at 171. Thus, the Court concl uded
that racial harassnment and discrimnation in the workplace -- at
| east when unrelated to the formati on of the enpl oynent contract
-- was not actionable under § 1981. |d. at 179-80.

According to the Rhode Island Suprene Court, the Gvil
Ri ghts Act was intended to extend civil rights protections to
t hose settings and classes of individuals excluded by Patterson,
and thus "provide[] broad protection against all forns of
discrimnation in all phases of enploynment.” Ward, 639 A 2d at
1381. Indeed, the Cvil R ghts Act appears to be nodel ed after
its federal counterpart, as the two statutes use al nost identi cal

| anguage; as far as the Court can discern, the only substantive
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differences between R 1. Gen. Laws § 42-112-1 and 42 U S.C. 8§
1981 are those needed to bridge the gap |eft by Patterson. '

G ven the fact that the state statute was patterned after
the federal statute, the logical inference to be drawn is that
the state | egislature intended a cause of action pursuant to §
42-112-2 to mirror the federal cause of action provided by §

1981. See Newport Shipyard, Inc. v. Rhode |Island Comnin for

Human Ri ghts, 484 A 2d 893, 897-98 (R 1. 1984) (state courts | ook

to federal enploynent discrimnation decisions for guidance when
considering clains brought pursuant to parallel state statutes);

see also Marley v. United Parcel Serv., Inc., 665 F. Supp. 119,

127-28 (D.R 1. 1987) (simlar). Therefore, it is reasonable to

conclude that the prima facie case and burden-shifting franmework

devel oped in McDonnell Douglas Corp. v. Green, 411 U S. 792, 802-

05 (1973), and subsequent federal discrimnation cases are

%42 U.S.C. § 1981 provides as foll ows:

(a) All persons within the jurisdiction of the United
States shall have the sanme right in every State and
Territory to make and enforce contracts, to sue, be parties,
gi ve evidence, and to the full and equal benefit of all |aws
and proceedings for the security of persons and property as
is enjoyed by white citizens, and shall be subject to |ike
puni shment, pains, penalties, taxes, licenses, and exactions
of every kind, and to no other.

(b) For purposes of this section, the term"nake and
enforce contracts” includes the nmaking, performance,
nodi fi cation, and term nation of contracts, and the
enjoynent of all benefits, privileges, terns, and conditions
of the contractual relationship.

(c) The rights protected by this section are protected
agai nst inpai rnent by nongovernmental discrimnation and
i mpai rment under col or of State |aw.
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equal ly applicable to clainms brought pursuant to the Cvil Rights
Act . *°

The Court recognizes that "a federal court should be
reluctant to retain [supplenental] jurisdiction over a question
for which state jurisprudence gives inadequate gui dance."

Fi nanci al General Bankshares, Inc. v. Metzger, 680 F.2d 768, 776

(D.C. Gr. 1982). However, plaintiff's claimunder the G vi

Ri ghts Act does not present such a situation, as the Rhode Island
Suprene Court has provided an adequate outline for structuring
this cause of action through its exam nation of the nature and
purposes of the statute. Because plaintiff's state claim

ari ses out of the same conmmon nucl eus of operative facts as her
federal enploynment discrimnation clains, interests of judicial
econony and fairness nake the state Civil R ghts Act claima
proper subject of the Court's supplenental jurisdiction under 28
U S C 8 1367. For these reasons, the Court will allow plaintiff

to pursue her claimunder the Cvil R ghts Act in this forum

%Judge Pettine of this District has inplicitly adopted this
reasoning in evaluating a claimunder 8 42-112-2. In Bina v.
Provi dence Coll ege, 844 F. Supp. 77 (D.R1.), aff'd, 39 F.3d 21
(1st Cir. 1994), cert. denied, 115 S.C. 1406 (1995), plaintiff
had brought enpl oynent discrimnation clains under both § 42-112-
2 and Title VII. Wile Judge Pettine did not discuss the state
claimexplicitly, he dismssed all discrimnation clains in |ight
of his Title VIl analysis. Thus, Judge Pettine seens to have
recogni zed that the burden-shifting framework of Title VII (the
sanme |legal framework used in 8 1981 actions) applies to clains
under the state Cvil Ri ghts Act.

YAs with the question of renmedies under the Leave Act, if a
further issue arises concerning the nature or scope of the cause
of action under the Cvil R ghts Act, the Court woul d consider
certifying a question to the Rhode |Island Suprene Court.
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C. 42 U.S.C. 88 1985(3) and 1986

The "deprivation clause"” of 42 U S.C. § 1985(3) provides a
cause of action agai nst anyone who conspires to deprive "any
person or class of persons of the equal protection of the |aws,

"18  Section

or of equal privileges and immunities under the |aws.
1986 establishes a parallel cause of action against anyone who,
havi ng know edge of a 8 1985 conspiracy and the power to prevent
such a conspiracy, neglects to do so.™ Plaintiff maintains that
GTECH s actions regardi ng her enpl oynent and term nati on anounted
to a conspiracy to deprive her of her civil rights, giving rise
to a cause of action under both 88 1985(3) and 1986.

GTECH argues that Moran's clainms under these sections of the

civil rights statute nust fail in light of Geat Anmerican Federa

Savings & Loan Ass'n v. Novotny, 442 U. S. 366 (1979), where the

8Section 1985(3) provides:

If two or nore persons ... conspire ... for the purpose of
depriving, either directly or indirectly, any person or

cl ass of persons of the equal protection of the |laws, or of
equal privileges and imunities under the laws; or for the
pur pose of preventing or hindering the constituted
authorities of any state or territory fromgiving or
securing to all persons ... the equal protection of the | aws
... the party so injured or deprived may have an action for
the recovery of damages occasi oned by such injury or
deprivation, against any one or nore of the conspirators.

Section 1986 provides:

Every person who, havi ng know edge that any of the wongs
conspired to be done, and nentioned in section 1985 of this
title, are about to be commtted, and having power to
prevent or aid in preventing the conmm ssion of the sane,
negl ects or refuses to do so, if such wongful act be
commtted, shall be liable to the party injured ... for al
damages caused by such wrongful act, which such person by
reasonabl e diligence could have prevented.
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United States Supreme Court squarely held that "deprivation of a
right created by Title VII cannot be the basis for a cause of
action under 8 1985(3)." 1d. at 378. This holding appears to
serve as a direct bar to plaintiff's § 1985(3) claim as she
seeks to vindicate her right to be free from gender or pregnancy-
based discrimnation in the private workplace, a right that has
been created by Title VII, not by constitutional conmand. See
id. at 384-85 (Stevens, J., concurring).

Faced with this argunent, Mran replies that she is using 8§
1985(3) to vindicate a right independent of Title VII, and cites
post - Novot ny cases where plaintiffs have been all owed to pursue
both Title VI1 and § 1985(3) clains.?® Plaintiff points out that
Novot ny was not a preenption decision; in other words, Novotny
shoul d not be read to inply that a plaintiff cannot pursue both a
Title VII claimand a 8 1985(3) clai magainst an enpl oyer based
on the same facts. Thus, plaintiff maintains that Novotny does
not bar this 8§ 1985(3) action, because GTECH i nfringed on such an
"i ndependent right" -- plaintiff's right under the fourteenth
amendnent to be free fromdiscrimnation

While the Court agrees with this reading of Novotny, it is
of no avail to plaintiff, as there is no such independent right
to apply. On the contrary, Title VIl is the only possible source
of the anti-discrimnation right asserted by plaintiff against

GTECH. The rights and privil eges guarantied by the fourteenth

®plaintiff relies on Volk v. Coler, 845 F.2d 1422 (7th Gr
1988); Padway v. Palches, 665 F.2d 965 (9th G r. 1982); and Scott
v. Gty of Overland Park, 595 F. Supp. 520 (D. Kan. 1984).
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anmendnent are protected only against state action and those

acting under the color of state law. Shelley v. Kraener, 334

US 1, 13 (1948). Therefore, when there are allegations of
enpl oynment discrimnation in the public sector -- as in all the
cases cited by plaintiff -- both Title VI and 8 1985(3) cl ains
can be maintained, as there is an additional equal protection
right to be vindicated vis-a-vis the state actor, independent of

Title VII's protections. See Padway v. Pal ches, 665 F.2d 965,

969 (9th Cir. 1982). However, the Constitution does not vest
plaintiff with any right to be free fromdiscrimnation by a
private enpl oyer such as GTECH.?* As this is purely a right
created by Title VII, Novotny is dispositive.

Per haps recogni zi ng the weakness of her position, at oral
argunment plaintiff suggested that Novotny should no | onger
control the Court's decision, in light of recent changes to the
Title VIl scheme. As counsel correctly points out, Novotny was
decided at a tinme when Title VIl authorized only equitable
relief, sothat a Title VIl plaintiff could not recover general
or punitive danages; noreover, at that tinme neither party to a
Title VII action had a right to a jury trial. Therefore, part of
what notivated the Novotny decision was the Court's concern that

plaintiffs would use an action under 8 1985(3) to circunvent the

“Wile plaintiff makes passing reference to state contracts
and federal funds received by GIECH, this is certainly not enough
to render GIECH a "state actor” and thereby constitutionalize
plaintiff's enploynent discrimnation claim See Rodriguez-
Garcia v. Davila, 904 F.2d 90, 96-100 (1st G r. 1990) (discussing
when a private entity can be considered a "state actor™ for
clains under 42 U.S.C. 88 1983 and 1985(3)).
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limtations of a Title VI| action. See Novotny, 442 U S. at 372-

76. Plaintiff argues that this concern is no | onger evident,
since a Title VIl plaintiff can now request a jury trial and
cl ai m conpensatory and punitive danages in cases of intentional
discrimnation.® For this reason, plaintiff maintains that
Novotny is no |onger persuasive, and urges this Court to allow
her to pursue parallel actions under Title VII and § 1985(3).
Even if the Court were to accept this invitation to ignore
Suprenme Court precedent,? the Court cannot ignore the | anguage
or purpose of 8§ 1985(3). Section 1985(3) itself creates no
substantive rights; it nerely provides a vehicle for remedying
violations of the rights enunerated in that section -- the
rights, privileges, and immnities of United States citizenship.

See United Bhd. of Carpenters & Joiners Local 610 v. Scott, 463

U S. 825, 832-33 (1983). Thus, 8 1985(3) provides a limted
cause of action, targeting only those conspiracies which deprive
victinms of constitutionally protected rights, privileges, and

immunities. See Libertad v. Welch, 53 F.3d 428, 446-50 (1st G r

1995). In order to effect this "intended, constitutional purpose

*These changes in the Title VIl scheme were nade by § 102
of the Cvil R ghts Act of 1991, codified at 42 U.S.C. § 198la.

ZWhile the Court would be hesitant to overl ook direct
Suprene Court precedent in any instance, plaintiff's reasons for
doing so in this case are far fromconvincing. Wile Title VII
has been altered significantly, the one feature that "plays such
a crucial role in the schene established by Congress in Title
VII," the adm nistrative process by which clains are filed with
the EEOCC, remains intact. See Novotny, 442 U.S. at 376. Thus,
one of the primary concerns expressed by the Court in Novotny
remai ns vi abl e today.

21



and prevent its use as a 'general federal tort law '" Libertad,

53 F.3d at 447 (quoting Giffin v. Breckenridge, 403 U S. 88, 102

(1971)), a plaintiff alleging a private conspiracy to deprive him
of his civil rights must denonstrate that the conspiracy is
"ainmed at interfering with rights that are protected agai nst
private, as well as official, encroachnent."” Libertad, 53 F.3d
at 446.

Sinply stated, this action does not involve a right within
t he scope of § 1985(3), because the alleged private conspiracy is
not aimed at the deprivation of a constitutional right guaranteed

> As discussed

agai nst both official and private encroachnent.?
above, the Constitution affords plaintiff civil rights protection
only as against the state and state actors. Because the right
asserted by plaintiff here -- to be free fromdiscrimnation by a
private actor -- is a creature of statutory enactnent, it is not
a right to which 8 1985(3) extends protection. Thus, plaintiff's

conplaint fails to state a claimunder § 1985(3). Consequently,

I'n Libertad, the First Circuit also considered the
"hi ndrance" cl ause of 8 1985(3), and found that an action under
that clause did not require that the right allegedly infringed be
one guar ant eed agai nst private as well as public encroachnent; it
sufficed that the conspiracy was intended to influence the
activity of the state with respect to securing constitutionally
protected rights. See Libertad, 53 F.3d at 449-50. However,
only the deprivation clause of § 1985(3) is at issue here, as
this is not a case where GIECH al | egedly conspired to influence
the state's conduct with respect to plaintiff's civil rights.

®To date, the Supreme Court has found that the Constitution
guaranties only two rights against both official and private
encroachnment: the right to be free frominvoluntary servitude and
the right of interstate travel. See Bray v. Al exandria Wnen's
Health dinic, 506 U S 263, 278 (1993).
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plaintiff's claimunder 8§ 1986 also fails, since liability under
this section is predicated on a violation of § 1985(3). See

D Amario v. Russo, 718 F. Supp. 118, 124 (D.R 1. 1989).%

V. Concl usion

For the forgoing reasons, the Court concludes that plaintiff
shoul d be allowed to pursue her clains under the Rhode Island
Parental and Fam |y Medical Leave Act and the Rhode Island Cvil
Ri ghts Act of 1990. However, the Court al so concludes that the
pl eaded facts in this case do not support a claimfor relief
under 42 U.S.C. 88 1985(3) and 1986. Accordingly, GIECH s notion
to dismss is denied as to Counts Il and V-A of the conpl aint,
and granted as to Counts VI-A and VII.

Further, the Court acknow edges that GIECH has withdrawn its
nmotion to dismss Count 1V, and that plaintiff has voluntarily
agreed to the dismssal of Count VIII.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Mar ch , 1997

®In light of this determination, the Court need not
consider GIECH s alternative argunments for dismissal: that a
corporation cannot conspire with itself; and that the clains have
not been pled with the requisite specificity.
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